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Session Agenda

• Part 1 — What You Don't Know CAN Hurt You: The Fundamental Differences
Between Chess and Go and Why the Civil Litigation Mindset Fails in Mediation

•  Part 2 — Preparing to Succeed in Mediation: Properly Preparing the Client and 
Yourself to Succeed in Court-Annexed Mediation

• Part 3 — The Initial Session & Beyond: Time to Shine! Utilizing the BADGER
Framework, Deal Math, and Making the Most of Joint Sessions

• Part 4 — When Mediation Doesn't Settle, It's Not Over Until It's Over: 'Go'ing
Forward in Civil Litigation When Court-Annexed Mediation Does Not Result in
Settlement
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Learning Objectives

• Objective 1: Understand why a “Chess” litigation mindset harms mediation
outcomes and how to shift towards a "Go" perspective.

• Objective 2: Prepare yourself and your client for court-annexed mediation
using a variety of tips and techniques.

• Objective 3: Advocate effectively through the BADGER process framework,
focusing on interests rather than static legal positions.

• Objective 4: Leverage "failed" mediations to advance client interests through
reconnaissance and strategic contingency planning.
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PART I
What You Don't Know CAN Hurt You
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Chess vs. Go: Two Different Black-and-White Games

• Chess (Litigation): Focus on aggression, conquest, and the elimination of
opponent's resources. Ends by "Checkmate" (Judgment).

• Go (Mediation): Focus on balance, dialogue, and maximizing resources. Ends
when players agree to stop. 

• Short video explaining differences - “#GoGame or #Chess? Which do you 
choose, and why?” (https://www.youtube.com/shorts/9cPEAzq8WOA).
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Defining the Terrain of Litigation and Mediation

• Orientation: Litigation is Position-based & Adversarial.  Mediation is Interest-
based & Collaborative.

• Driver: Litigation is Court-driven (Inflexible). Mediation is Party-driven
(Flexible).

• Time Perspective: Litigation is Past-focused (Liability). Mediation is Future-
focused (Solution).

• Decision Maker: In Litigation, a Judge decides who prevails. In Mediation, a
Mediator facilitates agreement.

• Remedies: Litigation is limited by law (Damages/Injunctions).  Mediation
allows anything parties can imagine.
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The ADR Continuum
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Why Litigation (Chess) Tactics Fail in Mediation (Go)

• Bad Faith Signaling: Aggressive litigation tactics signal bad faith to mediators
immediately.

• Position-Locking: Shutting down creative solutions by sticking to fixed legal 
positions.

• Reactive Devaluation Resulting from Entrenchment: Adversary-originated
framing triggers natural resistance in the other side.

• You cannot mix oil and water — a different approach is required.
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PART II
Preparing to Succeed in Mediation
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NY Part 160 and Other Mandatory Mediation Rules

• Enacted February 2024: Applies to virtually all civil trial court cases in NY.

• Referral to ADR at the earliest practicable time.

• Specific qualifications for neutrals and mandatory confidentiality.

• Mandatory "Free Time" (typically 90 minutes) from court-appointed neutrals.
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Pre-Mediation Client Counseling and Preparation

•  Mediation Economics: Explain to client importance of mediator involvement, 
value he, she, or they bring to the table, and importance of their compensation.

• Set Structure: Explain differences from court and the neutral's non-decisional
role.

• Goal Setting: Focus on "Go-Forward" goals, not backward-looking grievances.

• Position vs Need: Distinguish "I want $200k" from "I need business certainty."

• Pro Tip: Prepare clients to speak directly in joint sessions. Their voice(s) is/are
often the key to resolution.
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The Endowment Effect as a Case Valuation Barrier

•  Definition: We assign greater value to what we already "own."

•  Coined by Richard Thaler in the 1980s.

•  Litigants "own" their claims and defenses, creating psychological ownership 
that exceeds objective analysis.

•  Affects both clients AND their attorneys equally.
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Nine Ways to Counter the Endowment Effect 

1. Use Objective Benchmarks 

2. Reframe the Narrative

3. Involve Neutral Voices

4. Discuss Cognitive Bias

5. Ask How Much the Client Would Pay for the Claims If He/She/It Did Not Own Them

6. Raise Buyer’s/Seller’s Remorse in Not Settling (Recall the famous story of Solomon’s 
Judgment in the Book of Kings from the viewpoint of the CHILD’S MOTHER)

7. Let Time Work

8. Lawyer Self-Awareness (“To thine own self be true” applies four-square to anyone 
involved in dispute prevention or resolution); and 

9. Put It in Writing

Playing Go Instead of Chess: Representing Clients in Court-Annexed Mediation (05/31/2026)    |    The Weinreb Law Firm, PLLC Slide 13



Four Fallacies or Biases That Derail Mediation

• Sunk Cost Fallacy: Investing more just because you've already spent
so much.

• Reactance: Resisting proposals simply because they feel imposed
from outside.

• Confirmation Bias: Ignoring evidence that contradicts "ownership"
of the claim.

• Anchoring: Fixating on the first number (demand) which distorts
the range.
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Case Valuation: Realistic Probabilities Are Key

• Decision Trees: Factor in discovery costs, expert fees, and appellate risk.

• Goal: One concrete number, not a range.

•  Ground client(s) in the statistical reality of trial failure.

“If you know the enemy and know yourself, you need not fear the 
result of a hundred battles.  If you know yourself but not the 
enemy, for every victory gained, you will also suffer a defeat.  If 
you know neither the enemy nor yourself, you will succumb in 
every battle.”

  — Sun Tzu/Dze
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Pre-Mediation Conference Preparation

• Define Success for the Client(s)

• Inform the Mediator That You and Your Client(s) Are in “Collaborative Mode”

• Address Surface Constraints

• Target Information Gaps 

• Assurance of Serious Negotiation in Good Faith 

• Pre-Mediation Statement
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Veni, VIDI, Vici . . . Audio-Visual Mediation Prep.

• Watching mock mediation videos with clients is one of the
best ways to prepare for the initial session and subsequent
sessions.  Here are two examples from the height of the COVID 
pandemic: 

▪ NYCLA ADR Committee Mock Mediation

▪ NCBA ADR Committee Anatomy of a Virtual Mediation 
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PART III
The Initial Mediation Session and Beyond
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BADGER - A Mediation Process Summary

❖ B – Begin the Mediation (Introductions, Rules) 

❖ A – Accumulate Information (Case Statements)

❖ D – Discuss Needs & Interests and/or Develop Agenda

❖ G – Generate Movement / Options (Party-Driven)

❖ E – ESCAPE to Caucus (if necessary) – 

        E – Explore settlement options; S – Signal warning signs; C – Confirm movement;  

          A – Attack recalcitrant party’s BATNA (“Agent of Reality”); P – Pause; E – Evaluate

❖ R – Resolve the Dispute
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The RORIP (Distributive) and IVIP (Expansive) Variables

Slide 20

❖ Interests

❖ Obligations

❖ Rights

❖ Values

❖ Remedies

 

❖ Identities

❖ Issues ❖ Power

❖ Positions

DISTRIBUTIVE VARIABLES       EXPANSIVE VARIABLES

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

Source: Victoria Pynchon & Joseph Kraynak, Success as a Mediator for Dummies 208 (John Wiley & Sons, Inc. 2012)

* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

“Rights – Entitlements granted by law, custom, and agreement; Obligations – Duties required by 
law, custom, and agreement; Remedies – Legal solutions available in adversarial proceedings; 
Issues – Questions or topics that give rise to disputes; Positions – Opinions regarding an issue; 
Interests – Needs, desires, fears, preferences, priorities, beliefs, and motivations for the positions
that people take; Values – Beliefs and principles that govern a person’s behavior and choices; 
Identity – Characteristics that define a person, including groups the person feels she belongs to, 
such as Christian, Democrat, or baby boomer; Power – The need to win or at least feel that the 
outcome is fair.”
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G - Generating Creative Options – How To? 

First, establish a Needs and Interests Grid –
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G - Generating Creative Options – How To? (cont.) 

Then, establish an Options Grid –
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E – ESCAPE to Caucus (Private Meeting)

• E — Explore settlement options with the mediator(s)

•  S — Signal warning signs (can include authority gaps) to mediator privately

• C — Confirm movement and adjust strategy accordingly

• A — Attack other side’s Best Alternative to Negotiated Agreement (“BATNA“) 

• P — Pause / Call a “Timeout”

•  E — Evaluate current proposals/counterproposals with the mediator(s) privately
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R – Resolve the Dispute / Reach the Finish Line 

• Endgame Precision: A shoddy deal is worse than none, so be sure to draft a
Term Sheet / Memorandum of Understanding and have it signed before the
session ends. Never "cut corners“—even at 11:00 PM—because everyone is tired.

• Include:

o  Payment structures

o  Timing of performance / Enforcement triggers

o  General (or narrow, if bargained for) releases

o  Confidentiality terms

o  Anything necessary to resolve pending litigation and related costs
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Tips for Productive Joint Sessions 

•  Let your client(s) speak; don't over-lawyer.

• Use Deal Math Sheets to convey value in dollars and sense to 
everyone present.

• View opposing counsel as a potential partner and not as an 
opposing force.

• Key Insight: Clients who feel heard settle; clients who feel talked-
over dig their heels in, so LISTEN more than you speak. 

• Be on the lookout for logrolling (high-low value trade) and other  
negotiation movement opportunities.
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PART IV
What to Do When Mediation Doesn’t Resolve the Case
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The Springboard Principle

• A "failed" mediation is reconnaissance, not defeat.

 • You may be able to discern how the other side values the case.

 • You've seen opposing counsel’s witness presentation style.

 • You've seen opposing counsel in action.

• The mediator's perspective post-session is also a valuable, underused resource
for litigation strategy.

• One step back can enable two steps forward toward eventual resolution.
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Litigation Event Contingencies and Future Mediation

• Avoid all-or-nothing/zero-sum thinking in litigation by building mediation
contingency triggers into a litigation schedule.  Example: "If summary judgment is
denied, mediation resumes automatically within 15 days."

• This pre-commitment saves massive trial and appellate expenses going 
forward and keeps the door to resolution open during key pressure points.

• For those who have played Dungeons & Dragons or similar role-playing games, 
there’s a good analogy here to the Paladin (hybrid fighter and mage) or other 
hybrid characters who can adapt dynamically to game conditions.  The litigator 
who can switch between an adversarial and collaborative mindset is much more 
versatile and valuable to a client than a classic “bulldog” or “shark.”
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Arbitration: Playing Blitz Chess

• Faster, more efficient alternative if litigation is inevitable after mediation.

• Affords more party control over scheduling.

• Med-Arb combines both dispute resolution processes, allowing for mediation
first, then binding arbitration.

• IMPORTANT NOTE: Med-Arb is a complicated process to navigate, particularly 
on account of the need to guard against ex parte communications.  Practitioners 
who are new to the ADR field should NOT attempt to navigate it without the 
advice and counsel of experienced counsel.  See generally Richard L. Reed, Sr., 
Med + Arb: A Different Concept for Combining Mediation and Arbitration 
(American Arbitration Association Practice Areas Blog) (Jan. 14, 2026).
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Playing Go Instead of Chess:  

Representing Clients in Court-Annexed Mediation 
 

Presenter: Elan E. Weinreb, Esq., The Weinreb Law Firm, PLLC 
 

Date: Sunday, May 31, 2026    

Time: 4:00 - 5:30 P.M. EDT (1.5 NY CLE Credits (75 Mins. Instruction)) 

 

Course Description: (1-5 sentences each category) 
 

● Why should attorneys attend  this program: Attorneys are often not taught much in law 

school or first-year associate training programs about representing clients in court-

annexed mediation programs, even though (at least in New York), the latter is a core 

component of the civil litigation process.  While today’s newly-minted members of the 

Bar often learn much about that dispute resolution process and develop accompanying 

skills to aid them in navigating it, when they inevitably encounter mandatory court-

annexed mediation, they fall back on their civil litigation knowledge and skills to 

represent clients in that dispute resolution process.  Unfortunately, doing this is almost 

always counterproductive, at best, and harmful to client interests, at worst, insofar as 

the mindset and skill set necessary for success in court-annexed mediation are 

significantly different from those necessary for success in litigation.   

      

● What will they learn from this program: Attorneys who attend this program will first learn 

why representing clients in court-annexed mediation in the same manner as and with 

the same mindset of representing them in civil litigation is not prudent (i.e., why the 

“Chess” mindset of civil litigation does not work in the “Go” context of court-annexed 

mediation).  They will then learn how to best represent clients in court-annexed 

mediation and thus gain significant competitive advantages over their counterparts who 

have not yet attained such knowledge and skills.  Furthermore, adding such knowledge 

and skills to their proverbial toolboxes may lead to better attorney-client relationships 

and outcomes, which further increases the likelihood of business development and law 

practice revenue realization. 

   

● Who should attend this program: Attorneys who represent clients of any and all types—

individuals, small, medium, and large business organizations, partnerships, 

charitable/not-for-profit organizations, and even government entities like cities and 

municipalities—in civil litigation and/or in concert with other attorneys such as outside 

counsel who represent these attorneys’ clients in civil litigation should attend this 

program.  Newly-trained attorney mediators coming from a litigation background should 

definitely attend as well.   
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It should be noted that the concepts, skills, and techniques that will be discussed 

with respect to the court-annexed mediation context can easily be carried over and 

otherwise adapted to the private mediation context.  Thus, in summary, this program is 

suitable and practically useful for any attorney who has already become involved in or 

who will likely become involved in the future in representing clients in civil litigation or 

mediation.  

 

● Identify one of the following: 

○  Audience Level categories: All Levels. 

 

Learning Objectives: (4 minimum learning objectives per 75 minutes of CLE) 

 

1. Learning Objective No. 1: “What You Don’t Know CAN Hurt You” – Why a destructive, 

Chess-like civil litigation mindset and use of related civil litigation skills in civil litigation 

is counter-productive to the creative, Go-like court-annexed mediation context.  This 

objective includes defining and internalizing key differences between civil litigation and 

court-annexed mediation.   

 

2. Learning Objective No. 2: “Properly Preparing the Client and Yourself to Succeed in 

Court-Annexed Mediation” – As is the case with any significant endeavor in life, proper 

preparation for that endeavor is crucial, and preparation for court-annexed mediation 

is no different.  This objective includes discussion of who, when, where, why, how, and 

to what extent BOTH attorneys and clients should prepare themselves for court-

annexed mediation, including but not limited how they can best relate to most 

mediators through honest pre-mediation case evaluation, mock pre-mediation 

mediation sessions, setting aside funds to properly compensate the assigned  

mediator(s), and pre-mediation conferences with the assigned mediator(s). 

 

3. Learning Objective No. 3: “The Initial Mediation Session and Beyond: Time to Shine” – 

Having properly prepared for court-annexed mediation, both attorneys and clients 

obviously need to perform at mediation sessions.  This objective includes a discussion 

of the ingredients of a productive mediation session embodied by the “BADGER” 

acronym, understanding why it is much more important to focus on the problems or 

issues in mediation than the people who are on the other side (again, playing “Go” 

instead of “Chess”), and optimal performance strategies by advocates in mediation with 

respect to how they can best relate to the assigned mediator(s).    

 

4. Learning Objective No. 4: “It’s Not Over Until It’s Over: ‘Go’ing Forward in Civil Litigation 

When Court-Annexed Mediation Does Not Result in Settlement” – You and your client 

have done your homework in preparing for and played a good game of Go in 
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meaningfully participating in one or more mediation sessions, but resolution of the case 

remains out of reach, and the mediator has seemingly walked off into the proverbial 

sunset.  For the short term, it looks like you’ll both be heading back to the world of 

Chess, but is it possible to “Go” back to same in interacting with the other side going 

forward?  This learning objective includes a discussion on the advantages and benefits 

of seemingly “failed” mediations—assuming they really exist—and how very often, a Go 

mindset and outlook even in litigation can end up bringing success in that dispute 

resolution process. 

 

Course Agenda: (include robust and detailed sub-bullet points and indicate allotment of time in 

5-minute increments for each learning objective) 

 

I. “What You Don’t Know CAN Hurt You” – The Fundamental Differences Between Chess 

(Analogous to Litigation) and Go (Analogous to Mediation) and Why the Civil 

Litigation/Chess Mindset and Skill Set Do Not Work Well in the Context of Court-

Annexed Mediation  (15 Minutes) 

 

A. The Distributive/Divisional Universe of Chess vs. the Expansive/Creative 

Universe of Go – We could easily spend an entire hour learning to play and 

otherwise analyzing these two complicated games played by millions—if not 

billions—of people throughout the world, but for purposes of this CLE, the following 

one-minute video outlines the main differences between the two games that are 

relevant to the litigation and mediation contexts: “#GoGame or #Chess? Which do 

you choose, and why?” (https://www.youtube.com/shorts/9cPEAzq8WOA). (For 

more information on Go and learning how to play, see the Go Magic website, which 

is run out of Georgia (the country, not the state) by Anton Proskurin, located at 

https://gomagic.org/about/). 

 

To recap: Chess is associated with aggression, conquest, dominion, power, 

prioritization of resources, and subjugation—in essence, an adversarial battle 

waged against an opponent with the objective of eliminating or destroying his/her 

most valuable resources, represented by the Queen and King chessboard pieces.   

    

Go, on the other hand, is associated with balance, creation, dialogue, efficiency, 

equality, and patience—in essence, a competitive learning experience engaged in 

by respectful opponents to determine who between them can best maximize his or 

her respective allocated resources.  Interestingly, in Go, play comes to an end when 

the players agree to end the game via two consecutive passes.  

 

https://www.youtube.com/hashtag/gogame/shorts
https://www.youtube.com/hashtag/chess/shorts
https://www.youtube.com/shorts/9cPEAzq8WOA
https://gomagic.org/about/
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B. Defining Litigation, an Adversarial, Power-Focused Process, and Mediation, a 

Collaborative, Solutions-Focused Process – 

 

“Litigation is generally thought of as the process of resolving rights-based disputes 

through the court system, from filing a lawsuit through arguments on legal motions, 

a discovery phase involving formal exchange of information, courtroom trial and 

appeal.”  University of Cincinnati  College of Law, “Litigation and Alternative Dispute 

Resolution”, https://www.law.uc.edu/education/areasofstudy/litigation-alternative-

dispute-resolution.html.  As in Chess, the focus of litigation is diminishment or 

destruction of the opponent, represented by the recovery of monetary damages 

through judgments or compulsion to act or refrain from conduct via injunctions. 

 

On the other hand, “Mediation is a process in which a neutral third party (the 

mediator) works with the parties to reach an agreeable settlement of their dispute. 

The mediator does not have authority to impose a resolution on the parties.”  

Nassau County Bar Association, “NCBA Alternative Dispute Resolution Program”, 

https://www.nassaubar.org/wp-content/uploads/2024/07/ADR-Brochure.pdf.  As in 

Go, the focus of mediation is creation, namely guiding the parties towards 

generating creative solutions to the issues they have presented, which relate to 

their specific needs and interests regarding resources which they either actually or 

potentially possess or control.  Unlike litigation, offered solutions are not restricted 

by law to monetary damages or injunctions, but only by the parties’ respective 

imaginations.  In short, the sky’s the limit in mediation. 

 

Here’s an image illustrating how the two dispute resolution processes compare to 

other dispute resolution processes such as negotiation, neutral evaluation, and 

arbitration. 

 

https://www.law.uc.edu/education/areasofstudy/litigation-alternative-dispute-resolution.html
https://www.law.uc.edu/education/areasofstudy/litigation-alternative-dispute-resolution.html
https://www.nassaubar.org/wp-content/uploads/2024/07/ADR-Brochure.pdf
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From: Lumen Learning, Terence Lau et al., Business and the Legal and Ethical 

Environment (Online Undergraduate Course), 

https://courses.lumenlearning.com/masterybusinesslaw/chapter/alternative-

dispute-resolution-2/ (original image courtesy of New York State Unified Court 

System) 

 

C. Importing the Civil Litigation Mindset and Skill Set – Chess – Into the Court-

Annexed Mediation Context Is a Recipe for Disaster – It follows from the 

definitions set forth above that litigation is a position-focused, adversarial, and 

adjudicative dispute resolution process that focuses on what has occurred in the 

past, whereas mediation is a needs-and-interests-focused, collaborative, and non-

adjudicative dispute resolution process that focuses on what can occur to change 

both the present and the future.   

 

 The judge in litigation focuses on which positions, if any, have merit, who 

prevails over whom (in pre-trial, trial, and post-trial contexts) after considering facts 

and law in the context of past conduct, and what remedies, if any, provided for by 

law can redress any legally recognizable wrongs. 

   

 The mediator, in contrast, certainly will consider the parties’ past conduct 

but is primarily focused on trying to bring them together by facilitating collaborative 

https://courses.lumenlearning.com/masterybusinesslaw/chapter/alternative-dispute-resolution-2/
https://courses.lumenlearning.com/masterybusinesslaw/chapter/alternative-dispute-resolution-2/
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discussions and negotiations involving their respective needs and interests, above 

and beyond any remedies provided for by law.  As such, he or she thinks “outside 

the box” and does not really pay attention to which party is “right” or which party 

should prevail.  In fact, in certain situations—particularly emotional ones involving 

family-owned businesses or family law issues such as custody—any semblance of 

a decision on the part of the mediator as to who is “right” or who should prevail can 

spell disaster for the entire mediation process.  In such a scenario, the parties 

become tethered to the mediator’s determination of blame, fault, or responsibility—

who was right or wrong—rather than focusing on prospective, mutually beneficial 

collaborative conduct that has tremendous potential for the future.  The entire 

mediation process ends up becoming one giant squandered opportunity.  

 

Thus, while it is often said that mediation takes place “in the shadow of the law”—a  

concept originally proposed by law professors Robert H. Mnookin and Lewis 

Kornhauser in an article entitled, “Bargaining in the Shadow of the Law: The Case 

of Divorce” 88 Yale Law Journal 950 (1979)—a steadfast reliance on facts and law 

in mediation in an attempt to prove one’s client correct—what is done throughout 

litigation via demand letters, filng and service of pleadings, motion practice, 

examination and cross-examination of witnesses, drafting jury instructions, 

perfecting appeals, etc.—is not only counterproductive, but hopelessly futile.  Just 

as one can never hope to mix oil and water successfully, so too, can one never hope 

to import or adapt a mindset and skill set designed for an adversarial context into 

the collaborative, solutions-favored and future-focused context of court-annexed 

mediation.  A different approach is required, namely the approach of playing Go 

instead of Chess.  

 

II. Properly Preparing the Client and Yourself to Succeed in Court-Annexed Mediation  

(35 Minutes) 

 

A. Part 160: Mandatory Presumptive Mediation in New York State Trial Courts – “In 

February [of 2024], Part 160 was added to the New York Rules of the Chief 

Administrative Judge and introduces a new framework for trial courts in 

approaching alternative dispute resolution.  [It] represents a clear shift by the 

judiciary toward encouraging litigants to embrace alternative means of resolving 

disputes even at the beginning stages of litigation. 

 

Under Part 160, a trial court will be required, at ‘the earliest practicable time,’ to refer 

any civil dispute pending before it to [an] ‘appropriate ADR process.’  Exceptions to 

this rule include, but are not limited to, when such referral is prohibited under law, 

the court determines that such referral is not in the interest of justice[,] or a party 

opts out pursuant to local rule of court or administrative order of the Chief 

https://urldefense.com/v3/__https:/ww2.nycourts.gov/rules/chiefadmin/160.shtml__;!!GFN0sa3rsbfR8OLyAw!fxDfYo4jQRcZLRyRnmSBbRODIK6frHW2meVnbf1AxorymXGQdMY5i2_KpvbrSlmOnJv6vaZopLJI-QuMW-ycgrnPUmA0dw%24
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Administrator or designee.  Part 160 also expressly favors mediation over other 

forms of ADR, mandating that trial courts refer disputes to mediation absent 

‘compelling reasons’ to choose a different ADR process.  The Part also contains 

provisions concerning confidentiality, settlement conferences, the minimal 

qualifications of mediators or neutral evaluators[,] and a trial court’s ability to remove 

a dispute from the ADR process once it has been referred.” 

 

From: Giunta-Popeil, L., Coming To The Table: Part 160 And Alternative Dispute 

Resolution In The New York Trial Courts (Weiss Zarett Brofman Sonnenklar & Levy, 

P.C. Website) (Apr. 3, 2024), https://www.weisszarett.com/blog/coming-to-the-

table-part-160-and-alternative-dispute-resolution-in-the-new-york-trial-courts/.  See 

generally 22 NYCRR § 160.1 et seq. (Feb. 13, 2024) (a/k/a “Rules of the Chief Admin. 

Judge, PART 160. Alternative Dispute Resolution in the Trial Courts”), 

https://www.law.cornell.edu/regulations/new-york/title-22/subtitle-A/chapter-

I/subchapter-C/part-160. 

 

B. Court-Annexed Mediation Program Rules – Court-annexed mediation programs 

are almost always founded upon at least one set of rules, regulations, and/or 

guidelines that establish expectations for all parties involved.  We will examine the 

rules for one of the programs in the courts where I mediate frequently as a court-

annexed mediator—Supreme Court, Nassau County Civil Case ADR (“CCADR”) 

Program Rules (Mar. 1, 2024), https://nycourts.gov/legacypdfs/courts/10jd/nassau/p 

df/ADR/General/Civil-ADR-Program-Rules-Nassau.pdf—to better understand the 

structure and operation of court-annexed mediation in New York, including but not 

limited to how court-annexed neutrals are (rarely) compensated. 

 

C. Mediation Economics: “Free Time” Is a Blessing for Attorneys, a Super-Blessing 

for Clients, and a Challenge for Court-Annexed Neutrals – Let’s start with the 

challenge, which will also provide us with an understanding of what a “free time” 

system is:  

 
“New York remains one of only two states—the other being New Jersey—with 

effective statewide rules or statutes requiring court-annexed ADR program neutrals 

to provide parties with a certain amount of free time.  This free time usually amounts 

to 90 minutes after many hours or even days of uncompensated preparation time 

before neutrals are able to receive one cent of compensation.   

 In framing expectations for New York court neutrals to provide ADR services 

on a complimentary basis, the Empire State's free-time systems are open invitations 

for the application of Gresham's law, an economic principle that boils down to ‘bad 

money drives out good,’ or ‘why pay for something when you can get it for free?’  

https://www.weisszarett.com/blog/coming-to-the-table-part-160-and-alternative-dispute-resolution-in-the-new-york-trial-courts/
https://www.weisszarett.com/blog/coming-to-the-table-part-160-and-alternative-dispute-resolution-in-the-new-york-trial-courts/
https://www.law.cornell.edu/regulations/new-york/title-22/subtitle-A/chapter-I/subchapter-C/part-160
https://www.law.cornell.edu/regulations/new-york/title-22/subtitle-A/chapter-I/subchapter-C/part-160
https://nycourts.gov/legacypdfs/courts/10jd/nassau/pdf/ADR/General/Civil-ADR-Program-Rules-Nassau.pdf
https://nycourts.gov/legacypdfs/courts/10jd/nassau/pdf/ADR/General/Civil-ADR-Program-Rules-Nassau.pdf
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These systems discourage appreciation and respect for the experience, expertise 

and hard work of New York court neutrals.” 

 
Elan Weinreb and Dorothy Kaldi, New York Must Guarantee Court Neutrals Fair 
Compensation, Law360® (Sept. 20, 2023), https://www.law360.com/articles/1722458; 
see also Elan E. Weinreb, Fairly Compensate New York Court Mediators, Neutral 
Evaluators, and Arbitrators, https://www.change.org/NY-ADR-Compensation 
(closed change.org petition which had 385 supporters) and Elan E. Weinreb et al., 
Table of State Neutral Compensation Rules and Statutes (last updated May 22, 
2023), https://tinyurl.com/State-Neutral-Comp-Statutes.  
 
But what’s sometimes a challenge for one party can easily be an advantage for 
another.  For now—unfortunately—“free time” systems are here to stay.  They are a 
blessing for attorneys, insofar as they provide them with the opportunity to vet the 
perceived strengths and weaknesses of their case with a neutral party for a limited 
free period of time, and they are a super-blessing for clients who receive insight 
into how their counterparts will appear and present themselves at both depositions 
(assuming they have not yet occurred) and/or court.  That type of intel is worth more 
than gold in bench trials and more than platinum in jury trials.  
 
Nevertheless, there are some attorneys and clients whom I’ve encountered—almost 
always stuck in a Chess mindset—who squander these opportunities of blessings 
by adopting hardline negotiation stances or positions (i.e., “We either get [INSERT 
SOME HIDEOUSLY INFLATED OR DEFLATED SUM OF MONEY] or see you in 
court!”) or, worse, weaponize the free time against the mediator (i.e., “You have 90 
minutes to settle this long-running, extremely complex litigation that involves 28 
separate and distinct Causes of Action or we walk after the time is up.  Also, just so 
you know, I’ve set a timer on my phone.  You now have 89 minutes and 38 seconds.  
Tick tock, better get moving.”).   
 
My response has been to counter with replies that implicate a Go mindset, namely: 
“If you end up paying me for twenty hours’ worth of my time—which comes out to 
about $15,000—and obtain a resolution of this high seven-figure amount-in-
controversy case either in the low-to-mid seven-figure range [for plaintiffs] or low-
to-mid six figure range [for defendants], wouldn’t you and your client(s) be happy?  
You can rarely get that type of ROI [Return on Investment] in standard investments 
nowadays.” 
   
Sometimes, the result is that the timer is stopped, but often, it just keeps on running.  
 
Bottom line: In representing clients, you have ethical obligations to look out for their 
best interests, and weaponizing the proverbial clock against the other side while 
disincentivizing mediator performance is almost never in their best interests. 

 

https://www.law360.com/articles/1722458
https://www.change.org/NY-ADR-Compensation
https://tinyurl.com/State-Neutral-Comp-Statutes
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D. Pre-Mediation Discussion With Client of Collaborative Mindset: Letting Go of 

Biases and Other Barriers to Meaningful Participation and Appreciation of the 

Advantages and Efficiencies of Mediation – Once you as an attorney have a firm 

grasp of the relevant rules applicable to the court-annexed mediation program 

relative to your case and any relevant economic considerations implicated by the 

rules, it’s time to engage in an honest discussion with the client about the following 

topics that all relate to case valuation:  

 
1. Entrenchment (a/k/a Impact of the Endowment Effect) – How deeply are 

the client and you as his, her, or its attorney invested in the merits of the 

client’s offensive and defensive positions?  If the client’s and/or your answer 

to this question is an honest “probably too much” (especially if litigation has 

been pending for more than a year), then you both are likely well on the way 

to switching from an adversarial, Chess-like mindset to a more collaborative, 

Go-like mindset and to performing a logical, objective case valuation in 

preparation for mediation.  This is because human beings—even those who 

claim to live their lives primarily based upon logic and reason—tend to “own” 

that which we have committed to previously, a phenomenon known as the 

Endowment Effect.   

 

“First formally named by economist Richard Thaler in the 1980s (although 

conceptually referenced by Aristotle), the Endowment Effect teaches that 

people typically assign greater value to things they own than to equivalent 

items they do not own.  Simply put, if they own something, it must therefore 

be ‘special’ and necessarily above average. 

 

In the legal world, litigants ‘own’ their claims and defenses. This 

psychological ownership triggers the Endowment Effect.  This causes 

parties to view their positions as more valuable, more correct, and more 

likely to prevail than any objective analysis would support.  Indeed, they 

value such claims or positions more highly than they would value such 

claims or positions if others owned them.” 

 

From: Nolland, Christopher, The Endowment Effect’s Adverse Impact on 

Case Valuation and Settlement and What to Do About It (American 

Arbitration Association News & Insights Blog Jan. 15, 2026), 

https://www.adr.org/news-and-insights/adverse-impact-of-endowment-

effect/. 

 

There are at least nine ways to counter the Endowment Effect, which we will 

discuss briefly. 

https://www.adr.org/news-and-insights/adverse-impact-of-endowment-effect/
https://www.adr.org/news-and-insights/adverse-impact-of-endowment-effect/
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(1) Use Objective Benchmarks

(2) Reframe the Narrative

(3) Involve Neutral Voices

(4) Discuss Cognitive Bias

(5) Ask How Much the Client Would Pay for the Claims If

He/She/It Did Not Own Them

(6) Raise Buyer’s/Seller’s Remorse in Not Settling (Recall the

famous story of Solomon’s Judgment in the Book of Kings

from the viewpoint of the CHILD’S MOTHER)

(7) Let Time Work

(8) Lawyer Self-Awareness (“To thine own self be true”

applies four-square to anyone involved in dispute

prevention or resolution); and

(9) Put It in Writing

2. Other Cognitive Biases – There are many other cognitive biases that get in

the way of objective, rational thinking, twenty-four of which are covered at

the following website: https://yourbias.is/, which is an initiative of The School

of Thought, a non-profit organization.  We will discuss four related to the

Endowment Effect, namely:

(i) the Sunk Cost Fallacy (https://yourbias.is/the-sunk-

cost-fallacy);

(ii) reactance (a/k/a reactive devaluation) 

(https://yourbias.is/reactance); 

(iii) confirmation bias (https://yourbias.is/confirmation-

bias); and

(iv) anchoring (https://yourbias.is/anchoring), with the 
latter being advantageous and disadvantageous in 
both negotiation and mediation.

3. “Is the Game Worth the Candle? / Is the Squeeze Worth the Juice?” –

Having factored for the Endowment Effect and other cognitive biases, it’s

now time to conduct an objective-as-possible valuation of the case always

in conjunction (and, ideally, simultaneously) with your client.  Doing this

involves many analytical tools and methods, and an entire CLE presentation

could be devoted to this topic alone.  For mediation purposes, however, I

https://yourbias.is/
https://yourbias.is/the-sunk-cost-fallacy
https://yourbias.is/the-sunk-cost-fallacy
https://yourbias.is/reactance
https://yourbias.is/confirmation-bias
https://yourbias.is/confirmation-bias
https://yourbias.is/anchoring
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recommend either or both of a pros-and-cons/cost-benefit comparison chart 

and/or a decision tree that can be generated online using Mitigaze 

(https://www.mitigaze.com/) or other platforms such as TreeAge 

(https://www.treeage.com/legal/).  (See Klein Dispute Resolution, “What Is a 

Decision Tree?”, https://www.kleinadr.com/decision-trees/about/ for more 

information on decision trees). 

 
The final result should be a concrete, definite number representing the 

estimated value of the case.  Ideally, it should not be round and must 

certainly factor for the realistic costs and expenses of litigation, including 

but not limited to the slow-as-a-snail pace of that dispute resolution process 

relative to mediation, motion practice, discovery, expert witness fees, other 

trial expenses, potential appellate costs, and, of course, attorneys’ fees. 

 
At the end of the day, it is prudent to remember the following quote from 

Sun Tzu’s/Dze’s The Art of War—which applies to both Chess and Go—

litigation and mediation—respectively: “If you know the enemy and know 

yourself, you need not fear the result of a hundred battles.  If you know 

yourself but not the enemy, for every victory gained, you will also suffer a 

defeat.  If you know neither the enemy nor yourself, you will succumb in 

every battle.” 

 

E. Pre-Mediation Conference Preparation and Post-Conference Preparation of the 

Pre-Mediation Statement – There is an excellent article in Mediation Magazine, a 

publication of the American Arbitration Association, by Christopher M. Ernst, entitled 

“‘Winning’ the Mediation vs. Resolving the Dispute: How Mediators Can Prepare 

Counsel (and Clients) for Real Resolution” (Dec. 8, 2025), 

https://mediationmagazine.adr.org/winning-the-mediation-vs-resolving-the-

dispute-how-mediators-can-prepare-counsel-and-clients-for-real-resolution/, which 

was written for mediators to assist in preparing counsel and clients for mediation.  

As an attorney advocate, raising the preparation points discussed in the article in 

advance with clients and then turning the proverbial table by proactively discussing 

these points with the assigned mediator in a pre-mediation conference (“PMC”) will 

go a long distance towards increasing the probability of a successful mediation.  

These points, adapted for use by counsel, are:  

 

• Define Success – Anticipate that the mediator will ask at a PMC, “What 

outcome would let you and the client and say, ‘This [mediation session] was 

a productive use of time’?”  Push for a concrete answer — not “win,” not 

“send a message,” but a real-world endpoint (i.e., a number, a term, a non-

monetary concession, a process of change). 

https://www.mitigaze.com/
https://www.treeage.com/legal/
https://www.kleinadr.com/decision-trees/about/
https://mediationmagazine.adr.org/winning-the-mediation-vs-resolving-the-dispute-how-mediators-can-prepare-counsel-and-clients-for-real-resolution/
https://mediationmagazine.adr.org/winning-the-mediation-vs-resolving-the-dispute-how-mediators-can-prepare-counsel-and-clients-for-real-resolution/
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• “Change of Perspective?  Check!” – Inform the mediator that you and your 

client have addressed any “win the mediation” impulse such that you both 

are committed to refrain from grandstanding at mediation sessions or 

turning them into echo chambers for closing arguments.  Victory is not the 

goal but rather understanding of each side’s needs and interests as 

supporting the generation of creative options.  Solution-oriented 

information, as opposed to blame-oriented information, which focuses on 

those needs and interests is what will achieve this objective.  

 

• Surface Constraints Have Been Addressed – Further inform the mediator 

that settlement authority, Board of Directors approvals, insurer layers, 

lienholders, and any necessary government approvals have been identified 

or, better, have already been obtained if applicable.   

 

• Target Information Gaps – Let the mediator know that you and your client 

have identified any contingencies, documents, or expert assumptions that 

have stalled and/or might be stalling movement towards resolution.  Plan to 

discuss these with him/her at the PMC or—at the very least—in your Pre-

Mediation Statement (“PMS”) (see below), and to bring them, summarize 

them, or agree on a way to exchange them ideally the day before the PMC, 

but if this is not possible, at least five (5) business days before the initial 

mediation session.  

 

• Assurance of Serious Negotiation in Good Faith – Finally, have your client 

confirm that both you and he, she, or it intend to come to the initial mediation 

session and all subsequent mediation sessions ready to bargain seriously—

meaning no low-ball numbers—all the time and at any time. 

 
• Form of PMS – Over the years, I have developed a nine-item questionnaire 

form of PMS (initially used in a real case that I litigated in 2018 in Nassau 

County Supreme Court) which serves to focus counsel on the preparation 

points discussed above as well as to assist assigned mediator(s) in the 

performance of their duties.   

 
 We will be reviewing this form PMS accordingly, and I encourage 

counsel to use it—with the assigned mediator’s/mediators’ permission, of 

course—in preparing their clients for the initial mediation session.  It can be 

downloaded here: https://drive.google.com/file/d/1zctta-ka2yDu-yQR-

6ejLTCmXb7P1dry/view?usp=drive_link. (Credit to Harriette M. Steinberg, 

Esq. and Elizabeth (“Betty”) P. Donlon, Esq., two elder care and guardianship 

https://drive.google.com/file/d/1zctta-ka2yDu-yQR-6ejLTCmXb7P1dry/view?usp=drive_link
https://drive.google.com/file/d/1zctta-ka2yDu-yQR-6ejLTCmXb7P1dry/view?usp=drive_link
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attorneys who I met at the Nassau County Bar Association, for originally 

inspiring me to create it).  

 
F. Preparation for the Initial Mediation Session and Subsequent Mediation Sessions 

– Watching mock mediation videos with the client is one of the best ways to prepare 

for the initial mediation session and subsequent sessions.  Here, I will present two 

relatively short video excerpts from mock mediations filmed during COVID, but 

know that watching snippets or “sound bites” such as these are not a substitute for 

sitting down with your client and watching these videos from start to finish, much as 

both Chess and Go players often review entire games of grandmasters from start 

to finish.  

 
Excerpt 1:  2020-05-07 - NYCLA ADR Committee Mock Mediation with Susan 

Guthrie, https://vimeo.com/user27287947/review/420096804/5229c15407 

(“Privacy/Confidentiality Check in Cyberspace” – 13:10 – 14:45).  

 
Excerpt 2: 2020-06-25 – Anatomy of a Virtual Mediation (Nassau County Bar 

Assoc.), https://vimeo.com/432986905  (“Offer and Non-Acceptance” – 1:15:30 – 

1:20:13).  

 

III. The Initial Mediation Session and Beyond: Time to Shine  (30 Minutes) 

 

A. Understanding the “BADGER” Process Acronym – While there are many 

mediation styles, customs, and preferences among mediators, the main phases or 

stages of mediation—which differ vastly from the phases or stages of litigation—are 

generally consistent and can be summarized succinctly via the process acronym: 

BADGER (taken from Prof. Joseph B. Stulberg, Taking Charge Managing Conflict 

58 (1987) (and Prof. Lela P. Love (informally)):  

 

1. B – Begin the Mediation Process (Introductions, Housekeeping, Ground 

Rules, etc.) – Discussed above. 

 

2. A – Accumulate Information (Pre-Mediation Preparation and Submission of 

the PMS) – Discussed above. 

 

3. D – Discuss Needs & Interests and/or Develop Agenda – The focus of 

mediation is on needs and interests, as opposed to positions.  Whereas 

the latter are opinions regarding an issue, the former are the desires, fears, 

preferences, priorities, beliefs, and motivations underlying those positions.  

Whereas positions are static, needs and interests are dynamic and versatile.  

Example: “I need to have possession of a particular, unique piece of 

https://vimeo.com/user27287947/review/420096804/5229c15407
https://vimeo.com/432986905
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property to be satisfied” is a possible position in a landlord-tenant dispute, 

whereas “I have a need for residential housing somewhere in New York 

State to be satisfied” is both a need and interest.  The latter is more versatile 

and easier for a mediator to utilize in assisting the parties with generating 

options.  

 

a) Other Expansive, Open-Ended Negotiation Variables – The 

acronym IVIP—Interests, Values, Identities, Power—which is culled 

from Victoria Pynchon and Joseph Kraynak’s book, Success as a 

Mediator for Dummies (John Wiley & Sons, Inc. 2012) (see id. at 208), 

is a good mnemonic for expansive variables that most mediators will 

attempt to leverage or at least raise/get into the proverbial “open” 

at the “D” stage of BADGER. 

 

(1) Values – “Beliefs and principles that govern a person’s 

behavior and choices.” 

 

(2) Identities – “Characteristics that define a person, including 

groups the person feels she belongs to, such as Christian, 

Democrat, or baby boomer.” 

 
(3) Power – “The need to win or at least feel that the outcome 

is fair.” 

 
Attentive attorneys can “follow the mediator’s lead” in latching onto 

these variables to use them for the benefit of a client.  For example, 

an attorney who knows that his/her counterpart’s client is Jewish or 

Christian may invoke a story from the Bible to “break the ice” when 

mediation opens or even break impasse as the mediation 

progresses.  A series of statements like “I know you know the story 

of the dispute in the Book of Numbers between Korah and Moses.  

Moses may have won, but he took a lot of heat after Korah bit the 

dust.  Your client could be in the same position, but I’m giving you 

an olive branch with my client’s offer here.  Please seriously consider 

taking it” can go a long way to completely resolving a dispute. 

 

b) The Needs and Interests Grid – Used by mediators to line up needs 

and interests visually, attorneys can create their own grids to 

advocate for their clients by “boomeranging” back whenever they 

can to those needs and interests on which the parties align.  Here’s 

a screenshot from a mediator’s Excel worksheet that I regularly use:  
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4. G – Generate Movement / Options (Party-Driven) – Mediation is a party-

driven process such that after the parties’ needs and interests have been 

explored and understood, they are primed to pose creative options.  We will 

examine the process for doing so using the same mediator’s Excel 

worksheet mentioned above (see screenshot below).  
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5. E - ESCAPE to Caucus (if necessary) – Reasons for “escaping” to caucus 

breakout rooms include the following:  

 

• E – Explore settlement options with the mediator(s) 

• S – Signal warning signs to mediator(s) privately 

• C – Confirm movement with the mediator(s) 

• A –  Attack recalcitrant party’s Best Alternative To Negotiated  

 Agreement (“BATNA”) but not in the presence of the other 

 side to avoid reactance/reactive devaluation 

• P – Pause / Call a “Timeout” 

• E – Evaluate current proposals and/or counterproposals with 

 the mediator(s) privately 

 

6. R – Resolve the Dispute – The “endgame” in both Chess and Go is often a 

time in both games which is fraught with risk and reward potential.  This final 

stage of the mediation process is similar to both games in this regard, 

requiring care and precision from all process participants, but especially 

counsel, insofar as a poorly constructed resolution of a dispute can result in 

one or more legal malpractice actions.  Ensuring that defeat is not snatched 

from the jaws of victory here involves coming prepared with a detailed term 

sheet form, one of which we will examine (see 2023-02-28 - Settlement 

Agreement Term Sheet of ND USMJ Karen Klein - Akin to MOU.pdf), and 

steadfastness in refusing to “cut corners,” even when it is late in the day and 

everyone is tired.  In this regard, it is often much better not to resolve a 

dispute at all than to shoddily resolve it in a haphazard, uninformed manner 

and then “hope for the best.”  

 

B. Tips for Productive Joint Sessions –  

 

1. Let Your Client Speak! – Joint sessions in the mediation process are not 

intended to be cross-examinations on one hand and opportunities for 

filibusters on the other.  As expert mediator Ernst writes, in these sessions, 

clients should “share what each side needs the other to understand to make 

a deal possible.”  Counsel can certainly speak as well in these sessions, but 

they should also refrain from “jury summations and blame theater.” 

 

https://drive.google.com/file/d/1P-MOp4X2HoN7PLZfLSj6PH03ViMebvqR/view?usp=sharing
https://drive.google.com/file/d/1P-MOp4X2HoN7PLZfLSj6PH03ViMebvqR/view?usp=sharing
https://mediationmagazine.adr.org/winning-the-mediation-vs-resolving-the-dispute-how-mediators-can-prepare-counsel-and-clients-for-real-resolution/
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2. “Let’s Make a Deal” Using Deal Math Sheets – It is extremely helpful for 

counsel for all parties to come prepared to discuss in joint sessions (and 

even in caucus/breakout sessions) “Deal Math” sheets.  Expert mediator 

Ernst provides a clear definition of this concept. 

 

“A Deal Math sheet is essentially a working spreadsheet or chart that breaks 

down the numbers behind a proposed settlement so everyone can see 

exactly what is being agreed to and how it will be implemented.  It provides 

for all financial components being accounted for so that everyone 

understands ‘net’ outcomes.  It clarifies thinking, accelerates movement, 

and [provides] counsel a client-approved map to follow when adrenaline 

spikes.” 

 

3. Don’t Be Afraid to “Reach Across the Aisle” – Just as in Congress there 

are times in which it is appropriate for elected officials to join forces with 

members of opposition parties, so too in mediation is it often appropriate for 

counsel—with the consent of clients, of course—to openly discuss 

dealmaking and resolution of the parties’ dispute.  Opposing counsel 

should always be viewed as a potential negotiating partner and not as an 

opposing force.  If this positive frame of mind is maintained, it is often the 

case that perception becomes reality such that after a couple hours of 

mediation, the mediator(s) is/are taking a less active role in facilitating 

negotiations because the parties have learned to negotiate by themselves.   

 

C. Helping the Mediator(s) Break Impasse Through Movement – Impasse-breaking 

is primarily the province of the mediator(s) in the mediation process, but counsel 

can help him, her, or them significantly by doing whatever possible to facilitate 

movement, even if small.  Speaking with clients in advance of or even during 

mediation sessions regarding deal components that are of relative low value to the 

client but high value to the other side so as to enable the mediator(s) to use a classic 

impasse-breaking technique known as “logrolling” is almost always time well-spent.  

The famous example found in Roger Fisher, William Ury, and Bruce Patton’s Getting 

to Yes! (1981), a classic negotiation and mediation treatise, of two children fighting 

over an orange (which we’ll let the audience sound off on, time-permitting), is always 

something to keep in mind. 

 

https://mediationmagazine.adr.org/winning-the-mediation-vs-resolving-the-dispute-how-mediators-can-prepare-counsel-and-clients-for-real-resolution/
https://mediationmagazine.adr.org/winning-the-mediation-vs-resolving-the-dispute-how-mediators-can-prepare-counsel-and-clients-for-real-resolution/
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IV. It’s Not Over Until It’s Over: ‘Go’ing Forward in Civil Litigation When Court-Annexed 

Mediation Does Not Result in Settlement – (10 minutes) 

 

A. Using a “Failed” Mediation as a Springboard for Potentially Successful Mediation 

Sessions in the Future – As much as you and your client do your homework and 

work as hard as possible to make the mediation process work for the both of you, 

there are times when settlement simply cannot be reached.  Nonetheless, all hope 

is not lost, insofar as the understanding gained from an apparent “failed” mediation 

can be a springboard for a future “successful” mediation.  As the Hon. Larry S. 

Schachner (Ret.), who serves as a neutral for National Arbitration and Mediation, 

writes:  

 

“[A] mediation session that is initially unsuccessful is an excellent starting point for 

a second mediation with both sides now being more realistic in their positions. It 

gives each side the opportunity to step back, take a deep breath, and reevaluate 

their respective positions with the assistance of the mediator. 

 

The initial mediation session has probably given counsel a preview about how their 

adversary views the case and the strategy that will be used at trial. Getting the 

mediator's point of view can be invaluable and, if used properly, can assist in 

eventually bringing parties together. Additionally, the mediator's opinion of the case 

can be used by defense counsel to justify obtaining additional authority [i.e., 

funding] from the carrier. The plaintiff's attorney can go back to the client with the 

mediator’s opinion of the value of the case to lower a client’s expectations and give 

the client a different perspective.  As this can be of great value and move the 

negotiations forward, my previous experience indicates that there is a benefit to 

having the [mediator] speak directly to the plaintiff or the carrier’s representative 

after the mediation has ended.” 

 

Schachner, Larry S., Your Mediation Didn't Resolve. What's Next? (NAM (National 

Arbitration and Mediation) Aug. 10, 2023), 

https://www.namadr.com/publications/your-mediation-didnt-resolve-whats-next/  

 

In essence, sometimes, a “failed” mediation is really just taking one step back to 

take two or more steps forward such that if your client is initially discouraged with 

his, her, or its experience with the mediation process, reflecting on whether it has 

truly come to an end—and then taking timely action if it has not—may ultimately 

prove to be useful.  

 

  

https://www.namadr.com/publications/your-mediation-didnt-resolve-whats-next/
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B. Blending Future Mediation With Litigation Event Contingencies to Increase 

Overall Efficiency for Both Your Client and the Other Side – Often, attorneys tend 

to view “failed” mediations as zero-sum/“all or nothing” endeavors.  And just as 

often, they are incorrect in adopting this perspective, especially where a case is 

complicated in terms of claims and defenses asserted and/or involves multiple 

parties.  In this regard, during recovery from a “failed mediation”, creative counsel 

can frequently collaborate on resuming the mediation process in the event of 

certain litigation event contingencies occurring or not occurring.  

 

The classic case of this happening occurs with pending motions for summary 

judgment.  If the “failed” mediation occurs while at least one motion is pending, 

counsel can decide that if that motion or accompanying similar motions or cross-

motions are denied, the mediation process should resume in the interest of both 

sides saving trial expenses as well as potential appellate litigation expenses down 

the line. 

 

C. Trying  Arbitration Instead of Litigation – Finally, if after playing Go—engaging in 

the mediation process with the proper collaborative mindset and using the proper 

skill set—it becomes inevitably clear that the parties will have to play Chess—that 

is, go back to litigation—consider playing Blitz Chess—arbitration—instead.  

Arbitration is often an expedient and efficient alternative to litigation that affords the 

parties more self-determination than they would have in litigation with respect to 

scheduling and process details.  It’s certainly worth investigating, especially if your 

client’s case is time-sensitive.  

 

See generally Richard L. Reed, Sr., Med + Arb: A Different Concept for Combining 

Mediation and Arbitration (American Arbitration Association Practice Areas Blog) 

(Jan. 14, 2026), https://www.adr.org/news-and-insights/combining-mediation-and-

arbitration/ and be sure to check out Appendix A, entitled Basic Outline for Med+Arb 

Agreement.  

 

IMPORTANT NOTE: Med-Arb is a complicated process to navigate, particularly on 

account of the need to guard against ex parte communications.  Practitioners who 

are new to the ADR field should NOT attempt to navigate it without the advice and 

counsel of experienced counsel. 

 

  

https://www.adr.org/news-and-insights/combining-mediation-and-arbitration/
https://www.adr.org/news-and-insights/combining-mediation-and-arbitration/
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Faculty 
 
Name (include hyperlink): Elan E. Weinreb, Esq. (https://www.weinreblaw.com/attorneys/elan-

e-weinreb/)  

 
Contact Information: 

 

Title at company: Managing Member, Arbitrator, and Mediator, The Weinreb Law Firm, PLLC 

Firm/Company Name: The Weinreb Law Firm, PLLC 

City, State: Garden City, NY 11530 

 

Biography (Long - any length, must include current job information, education credentials, and 

email/phone):  

 

 
 

Elan E. Weinreb is a creative and insightful civil litigator, mediator, and arbitrator who has 

represented domestic and international clients as both plaintiffs and defendants in state and federal 

court cases involving diverse and complex fields of law, has extensive experience in the use of 

technology in dispute resolution, and has served as a third-party neutral in mediations and both 

individually and as a panelist in arbitrations privately, as part of court-annexed dispute resolution 

programs, and with many dispute resolution provider organizations.  He enjoys helping others 

resolve conflicts and disputes definitively, efficiently, and expeditiously. 

  

Mr. Weinreb was born in 1979 in Hollywood, Florida to Dr. Neal Weinreb, a world-class 

hematologist/oncologist, and Mrs. Bonnie Weinreb (nee Riesel), a graduate-level English 

instructor.  After attending the Samuel Scheck Hillel Community Day School and Ben Lipson 

Hillel Community High School, he moved to Manhattan in 1996 to attend Isaac Breuer College of 

Hebraic Studies at Yeshiva University and Yeshiva College at Yeshiva University.  While at 

Yeshiva University, Mr. Weinreb reinstituted the Yeshiva University Debate Society and went on 

to win more than a few debate trophies at regional competitions. 

  

After graduating as Valedictorian from Isaac Breuer College and obtaining a Bachelor of Arts, 

summa cum laude, in History from Yeshiva College, Mr. Weinreb’s love for language, rhetoric, 

https://www.weinreblaw.com/attorneys/elan-e-weinreb/
https://www.weinreblaw.com/attorneys/elan-e-weinreb/
mailto:eweinreb@weinreblaw.com?Subject=Re:%20TRT%20CLE%20Presentation
http://www.yu.edu/
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and argument propelled him to the Benjamin N. Cardozo School of Law.  From 2000 through 

2002, Mr. Weinreb served—first as an Associate Editor and then as Production Editor—on the 

Cardozo Law Review, where he developed an interest in the use of computer technology in 

litigation and published a student Note on the use of computer animations and simulations in the 

courtroom. 

  

After graduating magna cum laude from Cardozo in 2002 with a concentration in Litigation, Mr. 

Weinreb joined Kaye Scholer LLP, a prestigious midtown Manhattan law firm.  Over 

approximately the next seven years, he had the honor and privilege of representing the following 

clients in multi-million dollar commercial, intellectual property, and product liability litigations: 

  

• AstraZeneca 

• Bank of America 

• Candela Corporation 

• Celanese Corporation 

• Chiron (Novartis Vaccines and Diagnostics, Inc.) 

• The Hershey Company 

• New York City Office of the Corporation Counsel 

• Pfizer Inc. 

• Sanofi-Aventis 

• Official Committee of Unsecured Creditors of TL Administration Corporation (f/k/a 

Twinlab Corporation, Inc.) 

• Time Warner Cable, Inc. 

• United Way of New York City 

  

In November 2007, Mr. Weinreb published another article on computer animations in the 

courtroom for the American Bar Association’s Young Lawyers Division, and in September 2008, 

he was quoted in Fortune Small Business on the topic. 

  

Seeking more control and responsibility over his own cases, in June 2009, Mr. Weinreb joined 

Katlowitz & Associates as Senior Associate and Head of Litigation, and in July 2012, he was 

promoted to Counsel.  At the start of 2014, Mr. Weinreb left Katlowitz & Associates to pursue his 

life-long dream of establishing The Weinreb Law Firm, PLLC (“TWLF”). 

  

In June 2015, Mr. Weinreb decided to expand TWLF's practice areas to include alternative dispute 

resolution (a/k/a ADR) disciplines, namely arbitration, mediation, and negotiation.  He 

has successfully completed comprehensive training in commercial arbitration offered by the New 

York State Bar Association, mediation training offered by the New York Center for Interpersonal 

http://cardozo.yu.edu/
http://www.kayescholer.com/
http://www.astrazeneca.com/
http://www.bankofamerica.com/
http://www.celanese.com/
http://www.hersheys.com/
http://www.nyc.gov/html/law/html/home/home.shtml
http://www.pfizer.com/
http://www.twinlab.com/
http://www.timewarnercable.com/nynj/
https://www.weinreblaw.com/app/download/1092815/110007+-+Less+is+More+in+the+World+of+Trial+Animations+-+The+Young+Lawyer+-+Weinreb.pdf
https://www.weinreblaw.com/app/download/1092815/110007+-+Less+is+More+in+the+World+of+Trial+Animations+-+The+Young+Lawyer+-+Weinreb.pdf
https://www.weinreblaw.com/
http://www.weinreblaw.com/app/download/10159003/2015-06-01+to+2015-06-03+-+NY+Certificate+of+Attendance+-+Commercial+Arbitration+Training+-+Received+06-18-2015.pdf
http://www.nysba.org/
http://www.nysba.org/
http://www.weinreblaw.com/app/download/10158992/2015-06-25+-+NYCID+Certificate+of+Completion+-+Basic+Mediation+Training.pdf
http://www.nycid.org/
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Development, and several advanced arbitration and mediation courses, some of which he has 

returned to serve as a faculty facilitator or teach as an instructor. 

  

In June 2023, Mr. Weinreb became a certified BlueNotary electronic notary capable of notarizing 

documents through Remote Online Notarization (“RON”) from any Internet-accessible location.   

  

Outside of the office, Mr. Weinreb serves as a professional Torah reader for two West Hempstead 

synagogues of which he is a member: Congregation Anshei Shalom and Young Israel of West 

Hempstead.  His spouse of twenty-two years, Michele A. Weinreb, a court reporter and gourmet 

chef (although she will never admit it if asked), keeps him both entertained and well-fed.  More 

importantly, she serves as his perpetual source of motivation and inspiration. 

 

Mr. Weinreb can be contacted at eweinreb@weinreblaw.com (preferred) or (516) 620-9716.  

 

http://www.nycid.org/
http://www.weinreblaw.com/s/cc_images/teaserbox_21592696.png?t=1687277942
http://www.anshei.org/
http://www.yiwh.org/
http://www.yiwh.org/
mailto:eweinreb@weinreblaw.com
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